C/SCA/13064/2017 ORDER

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

SPECIAL CIVIL APPLICATION NO. 13064 of 2017

L.J. INSTITUTE OF PHARMACY....Petitioner(s)
Versus
PHARMACY COUNCIL OF INDIA & 1....Respondent(s)

Appearance:

MR DC DAVE, SENIOR ADVOCATE WITH MR UDAYAN P VYAS,
ADVOCATE for the Petitioner(s) No. 1

MS MANISHA L SHAH, GOVERNMENT PLEADER for the Respondent(s) No.
2

MR DEVANG VYAS, ASSISTANT SOLICITOR GENERAL OF INDIA for the
Respondent(s) No. 1

CORAM: HONOURABLE MR.JUSTICE S.G. SHAH
Date : 26/07/2017
ORAL ORDER

1. Heard M. D. C Dave, l|learned senior counsel
appearing with M. Udayan P. Was, |earned
advocate for the petitioner, M. Manisha L. Shah,
| earned Governnent Pleader for the respondent
No.2 and M. Devang \Wyas, | earned Asstt.
Solicitor of India for the respondent No. 1.

2. The petitioner herein is a Pharmacy Coll ege,
which is functioning as such since nore than a
decade, but for sone or other reason, since |ast
coupl e of years, there are several issues between
the parties, which includes issue regarding
I ntake of students in Pharmacy College i.e. total
nunber of students to be admtted in such
Pharmacy College by the petitioner. The issue
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regarding power to decide such total nunber of
students to be admtted vests wth which

authority viz. Pharmacy Council of India being
respondent No.1l herein or the Al India Council
for Technical Education (‘AICTE, for short), is
sub-judice in several other [litigations, but

ultimately, the issue is pending before the
Hon’ bl e Suprenme Court of India in Wit Petition
(Gvil) No. 372 of 2014 bet ween I ndira
Bahuuddeshi ya Shi k. Sanstha & Anr. Vs. Pharnmacy
Council of India & Os. so also in CGvil Appea

No. 365 of 2005 between All India Council for
Techni cal Education Vs. P.S. M Boarding House's
Coll ege, Arch. & Os. The orders dated 23.7.2015
and 9.1.2017 in above referred Wit Petition
(Gvil) No.372 of 2014 are relevant to be
recol |l ected here: -

“Order dated 23.07.2015

W are informed that the Centralized Adm ssion Process
has been started. Issue notice on the application. In the
meanwhi | e, we direct the respondents to perm t t he
petitioners to admt the students through the Centralized
Adm ssion Process rounds to the course of Diploma in Pharmacy
which is to be conducted in the 2nd Shift.

W make it clear that adnmission granted to the Signature
Not Verified students shall be provisional.

We also make it clear that no equity shall be created in
favour of the students by virtue of gr ant of such
provi sional admi ssion which is liable to be cancell ed.

W also make it clear that while granting admi ssion to
the students, the petitioners will clearly informthe students
in witing that their adm ssion is subject to the outcome of
this petition so that the students are put to notice.

List the matter on 20th August, 2015 for disposal.

O der dated 9.1.2017
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List I.A along with the main matter after the decision
in C A No. 364/2005 titled Al India Council for Tech
Education v.P.S.M Boarding House&#39;s College, Arch & O's. is
rendered. ”

3. Therefore, now, once the position is clear

and certain, irrespective of dispute regarding

powers of either of the authority referred herein
above to decide the total nunber of students to
be admtted by such Pharmacy Colleges, the

Hon’ bl e the Suprenme Court of India has directed

the respondent — authorities before it to permt

the Colleges |like the present petitioner to adm't
the students through Centralized Adm ssion
process, but with condition that such adm ssion
shall be provisional and no equity shall be
created in favour of the students by virtue of
such provi sional adm ssion, which is |iable to be
cancelled. It is also stated in such order that
the College wll clearly inform the students in
witing that their adm ssion is subject to the
outconme of the petition; while granting adm ssion
to the students so as to put them to notice of
such situation. However, even after such strict

condition/s, in July, 2015, after nore than a

year, the Hon"ble Suprenme Court of India has

directed to |list such matter only after decision

Is taken in CGvil Application No.364 of 2005 and,

therefore, now, till both these petitions are

decided, practically, the relief of interim
nature, permtting the Colleges to admt the
students, remained in force, irrespective of

di sputes raised by authorities under reference.
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4. In view of such position, prima facie, there
Is no hitch in extending such benefit to the
present petitioner also. However, respondent No.?2
being the Adm ssion Commttee for Professional
Courses of the State Governnent i.e. Centra
Agency to nonitor the adm ssions, has taken a
stand that petitioner should not admt any
student for the academc year 2017-2018 and,
therefore, petitioner has no option, but to rush
to this court seeking appropriate direction/s.
Though the stand of respondent No.2 is never
conveyed to the petitioner, petitioner has cone
to know that pursuant to decision taken in the
Meeting No.02.277 of the Executive Commttee
Meeting of the Council held on 15" and 16t" June,
2017 at New Delhi, a decision is taken to
Instruct the petitioner not to give adm ssions
with an observation that if the students are
admtted, the entire consequence shall rest on
the petitioner.

5. Therefore, both respondents have cone forward
wth a case that pursuant to letter dated
18.4.2017 by GQ@ujarat Technol ogical University,
t he respondent No. 2 has been advised to check the
approval of both the authorities i.e. Al CTE and
Pharmacy Council of India and to see that only
m ni mum nunber of intake i.e. admssion is to be
approved. Respondent have also referred a letter
dated 22.5.2017 by the respondent No.1l to
respondent No.2 submtting that respondent No.?2
Is advised by respondent No.1 to verify the
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rel evant I nformati on bef ore al | om ng any
adm ssion. As discussed herein above, when there
Is a decision to refuse the admssion in the
petitioner’s Institution, petitioner IS not
entitled to continue the admssion for this
academ c year. Letter dated 7.6.2017 of GCujarat
Technol ogi cal University (‘GT.U ', for short) is
sinply confirmng the contents of its letter
dated 18.4.2017, whereas, ultimately, letter
dated 7.7.2017 by the GT.U to respondent No.?2
makes it clear that pursuant to decision in the
neeting of Executive Committee dated 15" and 16th
June, 2017, the petitioner is not entitled to
continue with the adm ssion. Al such letters are
to be taken on record.

6. However, the fact remains that so far as all
such correspondences are concer ned, W th
reference to the mnutes of the neeting of 15th
and 16t" June, 2017 by Executive Conmmittee, it is
necessary to disclose that restraining the
petitioner from admtting the students is based
upon the alleged deficiency in the institution as
disclosed in the mnutes of such neeting.
Therefore, contents of such mnutes is very nuch
material to ascertain that whether respondents
have any power and authority to restrain the
petitioner by such mnutes and that there is no
arbitrariness or discrimnation or irregularity
I n any manner what soever in such deci sion.

7. The perusal of mnutes specifically confirns
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that for as many as four other Institutions, the
sanme Commttee has taken a decision that courses
and adm ssions and approval IS subject to
appoi ntment of Principal and teaching staff and
subm ssions of SDF for the sane; whereas, so far
as approval for petitioner is concerned, the
rel evant text reads as under: -

“257. 2 It was noted that i nspection report
(March, 2017) has reflected huge deficiencies |ike-

a) infrastructure is not adequate for 100
students.

b) Principal is not qualified and teaching staff
is not as per Mninum Qualification for Teachers in
Phar macy Institutions Regul ati ons, 2014

Cc) many equi pnents are deficient.

d) No. of hours devoted to each subject are |ess
t han prescri bed.

e) I nportant registers |ike adm ssion register,
i ndi vi dual service regi ster and acquai nt ance
regi sters are not properly maintained.

f) deficiencies pointed out in earlier inspection
report have not been rectified.

g) matter is sub-judice in Hon ble Court.

257.3 In view of above, it was decided to -

a) Instruct the institution not to nmake adm ssions
and if the students are admtted the entire
consequences shall rest on the institution.

b) share the inspection report with AICTE along
with deficiencies pointed out in March, 2017
i nspection report for taking joint decision in the
matter.”

8. The bare reading of the mnutes shows clear
arbitrariness and discrimnation inasnmuch as when
in case of four courses before three different
institutions at Anroha, Hyderabad and Bhopal,
when sanme Conmittee has approved the course in
the institution, subject to appointnent of
Principal and teaching staff, in case of the
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present petitioner, a ground is taken for denying

the approval 1is that the Principal 1is not
qualified and teaching staff is not as per the
m ni mum qualification. In addition to such
arbitrariness and discrimnation, a strange

deficiency is noted by the Conmttee when it is
stated that matter 1is sub-judice before this
Court. Thereby, though it is submtted before the
Court that the Executive Committee has never
intended it as deficiency, but there is an error
In  not di sclosing such reason separately,
Irrespective of such explanation, the fact
remains that in any case, the reference of
previous litigation can never be considered
agai nst the petitioner for approval of course and
adm ssion, because in such previous litigation,
when the respondents have tried to restrain the
petitioner from admtting the students, this
court has while allowng the prayer for interim
relief, allowed the petitioner to continue the
course and adm ssion. Therefore, such reason can
never be put-forth for refusing adm ssion for the
next year. This would certainly anount to
contenpt of court. However, taking a broad view
of lacuna in drafting, | do not intend to take-up
such issue any further at this stage, which nay
be taken up at the tinme of further hearing, if
respondent/s fail to rectify their m stake.

9. However, it cannot be ignored that for |[ast
academ c year also, respondents have tried to
restrain the petitioner from continuing the

Page 7 of 14

HC-NIC

Page 7 of 14 Created On Sat Jul 29 18:50:48 IST 2017



C/SCA/13064/2017 ORDER

course and the institution and, t her ef or e,
petitioner has to prefer one Special G vi
Application No.9506 of 2016 wherein the Co-
ordinate Bench has by a detailed order dated
25.7.2016 and after discussing all relevant
judgnents on the subject, held that there is
strong prima facie <case in favour of the
petitioner and, therefore, while admtting the
petition, allowed the petitioner to admt the
students as per the total I ntake of 240
adm ssions as per the approval granted by AICTE
Wth certain directions to the petitioner. It is
surprising to note that thereafter, t hough
present r espondent No.1 has accepted such
j udgnent, respondent No.2 herein has challenged
such judgnent in Letters Patent Appeal before the
Di vi sion Bench. However, the D vision Bench has
al so confirmed such judgnent of Single Judge by
its order dated 2.8.2016 in Letters Patent Appeal
No. 658 of 2016 whereby Letters Patent Appeal was
di sm ssed.

10. Wth reference to the deficiencies noted by
the Council of Executive Commttee, petitioner
has pointed out that in fact, conpliance report
Is already forwarded to respondent No.1l as back
as on 5.4.2017, copy of which is produced at
Annexure-C, disclosing that, practically, there
Is no deficiency in accordance with |aw and rul es
and additional queries raised by the respondents,
have been resolved by the petitioner. However, it
seens that respondents have failed to appreciate
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such conpliance report at all.

11. It is pertinent to note that after conpliance
of queries raised by the respondents, in fact
Al CTE has by their conmunication dated 10. 4. 2017,
extended the approval for the academ c year 2017
— 18 in favour of the petitioner, which permts
the petitioner to continue the adm ssion as per
the previous order for total 240 students as
di scl osed in such extension order, which is in
confirmati on of details disclosed in judgnent and
or der dat ed 25.7. 2016 I N Speci al G vil
Application No.9506 of 2016, in fact the dispute
with reference to the primcy between Pharnmacy
Council of India and AICTE, has already been
considered in such previous round of litigation
and though such issue is pending before the
Hon’ bl e Suprenme Court of |India, the Hon ble
Suprenme Court has continued the approval of
adm ssion with sone strict observations, which
are referred herein above and thereafter, when
Co-ordi nate Bench of this Court has endorsed such
view in previous round of Ilitigation, and when
none of the respondents have challenged it before
the Hon’ ble Suprenme Court of India, practically,
their action to take simlar stand for this
academc year, 1is not only unwarranted, but
arbitrary and discrimnatory and, therefore, the
petitioner is entitled to interimrelief.

12. It is also clear that once AlICTE has approved
t he adm ssi ons, t her e 'S no reason for
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respondents to disturb such adm ssion process and
students. It is also surprising to note that
instead of directly communicating wth the
petitioner, respondents have published a notice
on its website, disclosing that petitioner has
been placed in ‘No Adm ssion Zone’ and that too
w thout offering any reasonable opportunity to
the petitioner and wthout considering the
conpliance report dated 5.4.2017 and ignoring the
approval dated 10.4.2017 by AICTE and as late as
on 6.7.2017 i.e. after three weeks’ of their
decision. It is also evident from record and
clear legal position that Executive Committee has
no power or authority to take final decision and,
t herefore, even in mnutes of nmeeting of
Executive Conmttee held on 15" and 16" June,
2017, it is categorically disclosed by the
Commttee t hat deci si ons are subj ect to

ratification by Central Council of Pharnmacy
Council of India. It is also evident that there
IS no decision by Central Council of Pharmacy
Council of India till date and it is also evident

that no such deficiency was ever found for |ast
nore than a decade by any such authority.

13. Thereby, though facts and circunstances are
very much clear to confirmthat petition requires
consideration and petitioner is entitled to
interim relief as prayed for, when respondents
are trying to enphasize that the issue raised in

this petition, is not with reference to the
capacity and eligibility of intake i.e. total
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nunber of adm ssion of students, but it is wth
reference to the deficiency in the institution

which would ultimately affect the career of the
students, irrespective of all other factual
details, it is to be recorded that respondents
failed to realise that petitioner — institution
Is functional for last nore than a decade and
thereby, the relevant question that would arise
for consideration, based wupon above-referred
subm ssion, would be that first tinme when the
respondents have noticed deficiency i.e. only
after petitioner entered into Ilitigation or
initially when first tine approval was granted to
the petitioner. Therefore, it seens that there is
substance in the submssion by the petitioner
t hat reasons for denying the approval S
different than what 1is submtted before the
Court.

14. Respondents have also referred the Special
Cvil Application No.7890 of 2011. However,
therein, initially, even the D vision Bench has
permtted the petitioner to admt the students by
directing the respondent No.2 to allot the
students to the petitioner, but only because
petitioner has wthdrawn that petition in the
year 2013 to neke representation with a liberty
to nove the Court and when there is favourable
order in favour of the petitioner in Special
Cvil Application No.9506 of 2016, which is
confirmed in Letters Patent Appeal, w thdrawal of
the previous petition cannot be considered as
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negative against the petitioner and pendency of
Special Cvil Application No.9506 of 2016, cannot
be considered deficiency or negative against the
petitioner.

15. As against that petitioner has relied upon
foll ow ng judgnents: -

(1) Oders dated 27.7.2011 and 8.7.2013 of
Qujarat H gh Court in Special Civil Application
No. 7890 of 2011 between LJ Institute of Pharnacy
Through Mani sh Dhirajlal Shah;

(2) In the matter of Parshvanath Charitable
Trust & Os. Vs. Al India Council for Technical
Education & O's. reported in (2013)3 SCC 385;

(3) Order dated 25.5.2016 of Hon’ble Suprene
Court of India in Tirupati Foundation Trust Vs.
All India Council for Technical Educati on;

(4) Order dated 23.6.2017 of Bonbay H gh Court
in Wit Petition No.6540 of 2015 with Gvil
Application No. 8875 of 2016 Wi th G vil
Application No.7776 of 2017 between The Shirpur
Education Society Vs. The State of Mharashtra &
Os.;

(5 Order dated 23.6.2017 of Bonbay H gh Court
in Wit Petition No.6701 of 2016 wth GCvil
Application No.7899 of 2017 between Shiva Trust’s
Raj esh Bhai yya Tope Col |l ege of Pharmacy at N pani
- Bhal gaon Vs. The State of Maharashtra & Os.;

(6) Order dated 23.6.2017 of Bonbay H gh Court
in Wit Petition No.7819 of 2017 between Jam a
Islama Trust’s Jama College of Phar nacy
(Institute) Vs. The State of Maharashtra & O's.;

16. The sum and substance of all such judgnents
iIs clear, which confirns that different courts
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have, considering the judgnents of Hon’ bl e
Suprenme Court of India continued the approval and
adm ssion of simlarly situated Pharmacy Coll eges
of different places. Therefore also, petitioner
Is claimng equal treatnent and, thereby, there
Is substance in the petition to extend equal
treat nent. Anpngst t hem the judgnments of
Par shvanath Charitable Trust (supra) and Tirupati
Foundation Trust (supra) makes it clear that
there cannot be disclosure of deficiency after
10. 4. 2017, which is in the present case done only
on 7.7.2017.

17. In view of above facts and circunstances,

petition needs consideration and hence, |t
required to be adm tted f or further
consi derati on. Hence, rul e, returnabl e on

11.10.2017. Parties shall conplete the pleadings
before 29.9.2017. However, it is made clear that
there would be interim relief in terns of
par agraphs 17(b) and (c) till the disposal of the
petition Wit h fol | ow ng di rections and
conditions: -

a. Respondents are directed to permt the
petitioners to admt the students through the
Centralized Adm ssion Process rounds to the
course of D ploma in Pharnmacy;

b. Adm ssion granted to the students shall be

provisional and no equity shall be created in
favour of the students by virtue of grant of such
provi sional admssion which is Iliable to be
cancel | ed;
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c. Wile granting adm ssion to the students, the
petitioners will clearly inform the students in
witing that their adm ssion is subject to the
outconme of this petition so that the students are
put to notice;

d. Respondents and conpetent authority/ies may

conpl ete I nspection of t he petitioner —
Institution, if necessary wthin four weeks and
deficiencies, if any in accordance with rules,

whi ch needs to be renpbved, shall be conveyed to
the petitioner within a week thereafter.

e. Petitioner shal | r enove al | such
deficiency/ies in accordance with rules wthin
four nonths on recei pt of such conmunication and
conpliance shall be conveyed to the conpetent
authority/ies imedi ately thereon.

f. Any grievance wth reference to the
deficiency/ies and its conpliance or non-
conpl i ance should be agitated in accordance wth
law at the earliest on conpletion of above
exercise, but in any case six nonths before the
commencenent of next academ c year so as to have
enough tinme to all concerned to deal wth such
I ssue/ s.

(S.G. SHAH, J))
binoy
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